Post-Divorce Mata’a (&l:'-‘ ) For Wife

The Hon'able Chairman, Law & Justice Commission of Pakistan
received a petition from Mrs. Usman, stating that she has
obtained a decree of maintenance against her husband, but he
(the husband) threatens to divorce her, if she sought to execute
the said decree. The petitioner explained that she is old and
issueless, and her husband who has already contracted a
second marriage, now wants to get rid of her by divorcing her.

The Chairman desired that the Secretariat of the Commission
should examine the issue, particularly the following points:

(@) Whether that would be a valid "Talag", if
pronounced only to defeat the decree of
maintenance;

(b). 'Whether there was any need of fresh "ljtehad” in
that regard.

Islam treats "Nikah" as a civil contract between man and
woman, subject to payment of "Mehr" (dower) as consideration.
The spouses can rescind marriage, when they feel that they
cannot discharge their marital obligations (i.e. happy, contented
married state full of love/affection for each other) by remaining
within the "limits prescribed by Almighty Allah". Islam prefers
divorce to be effected; when the marriage union is irrevocably
broken down. It has given the right of dissolution of Nikah to
both the parties. The husband can effect dissolution of" Nikah"
by pronouncing Talag whereas the wife may invoke such right, if
entitled to "delegated divorce” or through a court of law on the
basis of "Khula". This is so because Islam does not force on the
spouses a life devoid of harmony spouses, mutual respect and
happiness. It protects marriage and seeks to preserve marital
relationship as far as possible. It also seeks to protect and
safeguard the interests of children begotten out of wedlock.
Therefore, it provides the "Ahsan" and "Hassan” modes of
Talag, however, any permanent prohibition on the right to
divorce is against the liberty/freedom of men and women in such
vitally important matters in family life.

By providing the aforesaid modes of Talaqg, Islam directs the
husband to provide maintenance to wife during Iddat period and
not to eject her from his house till the expiry of Iddat period; and
also makes it obligatory for the wife to spend such period in her



husband's house. By this, it provides a chance of "Rujoo"
(revocation of Talag) during Iddat. However, the right of
rescinding the contract of marriage, by husband is regarded as
unqualified. .

A wife's right to maintenance payable by husband is not a
natural right like that of near relatives who can get the same
enforced. It is a contractual obligation, which can be suspended
in presence of a decree for "restitution of conjugal rights" against
the wife when she refuses to rejoin. Similarly, maintenance may
also be denied to her when she refuses to live with her husband
without any reasonable cause. The right to maintenance also
ceases with the termination of contract of marriage.

It appears that since Talaq is an unqualified right, therefore, a
decree of future maintenance may not constitute a bar on the
exercise of such right, however, in that eventuality, the wife is
entitled, in addition to other rights/privileges, to the payment of
a "parting gift" called Mata'a by the husband. So has been
ordained by the Holy Quran in several verses. The following
verses (with translation by Abdullah Yusuf Ali) may be quoted
in support
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“There is no blame on you if ye divorce
women before consummation or the fixation
of their dower; but bestow on them (a
suitable gift), the wealthy according to his
means, and the poor according to his
means a gift of a reasonable amount is due
from those who wish to do the right things".
(11:236)
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"Those of you who die and leave widows should
bequeath for their widows year's maintenance and
residence; but ifthey leave (the residence), there is
no blame on you for what they do with themselves,
provided it is reasonable. And Allah is Exalted in
power, Wise". "For divorced women maintenance
(should be provided) on a reasonable (scale). This
is a duty on the righteous”, (Il :240 - 41)
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"0 Ye who believe! When ye marry believing
women, and then divorce them before ye have
touched them, no period of 'lddat' have ye to count in
respect of them: So give them, a present, and set
them free in a handsome manner."(XXXI/1-49)

As stated earlier, Islam regards marriage only as a civil contract
between spouses who stand on equal footing. However, in
terms of obligations, the wife acquires the right of maintenance
from husband, both during the subsistence of marriage and
period of Iddat, on divorce and widowhood, There are clear and
unambiguous Quranic injunctions on that payment of Mata'a, of
course in addition to maintenance. Muslim scholars also take
the view that the State is the protector/guardian of rights of the
subjects, especially of the weak/vulnerable sections of the
community; therefore, Islamic commandments can be enforced
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through legislation by the court of law. Such commandments
cannot be left to the whims and choices of individuals, who may
flout them. As regards the quantum of-Mata’a, it may be stated
that no fixed amount is prescribed. In the past, different
consideration, in cash/kind/services was paid e.g. apparel,
maintenance money, residence, servant, etc. Such provisions
exist and are enforced in several Muslim countries including
Egypt, Turkey, Malaysia, Tunisia, Morocco, Jordan, Brunei-
Darussalam, etc.

As regards fixing the quantum of Mata'a, the same may be left
for - determination by the court of law, in keeping with the
financial status of the husband, duration of marriage and
circumstances of divorce. Accordingly, appropriate provisions
may be enacted and enforced through amendments in the
Muslims Family Laws Ordinance, 1961 and WP Family Court
Act 1964.

Commission's Deliberations

The Pakistan Law Commission in its meeting held on 16
February 1994, considered the draft on the provision of Post
Divorce Mata'a to Wife and opined that the draft may be sent to
for seeking the opinion of the Council of Islamic Ideology on
the subject. The Council in its 134" Meeting on 25 November
1998, examined the issue and furnished the following opinion:
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The Secretariat of the Commission re-examined the issue in
the light of Quran, Sunnah and personal laws enacted by a
number of Islamic countries. Under the personal laws of some
Muslim countries, a divorced wife is entitled to receive, from
her former husband, gift/present, what is called Mata’a. This
concept is referred to in the several verses of the Quran
(11:236, 240-41 and XXXIII:49). Various translators and writers
have referred to it as ‘parting' gift', 'consolatory gift',
'compensation’, 'indemnity’, etc. Mata'a is, thus, basically
different from maintenance after divorce. In the case of
dissolution of an unconsummated marriage contracted without
specific Mahr (dower); only Mata'a is payable and no Mahr or
maintenance can be claimed. The provision of Mata'a is in
vogue in several Islamic States. In some Muslim countries,
Mata'a has to be paid, in addition to Mahr and Maintenance.
When after the consummation of marriage, a man pronounces
Talag-i-Ta'assuf (arbitrary divorce) against the wife's wishes,
which is without any fault on her part, the husband is liable to
pay Mata'a according to his financial status. The following
examples may be noticed. Tahir Mahmood, a renowned
scholar of Islam, reports these examples in his book, Personal
Law in Islamic Countries (1987) Academy of Law and Religion,
New Delhi.

1. In Egypt, under article 18-A of the Law on
Maintenance and Personal Statute 1920, a wife who
after consummation of her valid marriage is divorced
by the husband without her consent and without any
fault on her part shall be entitled, in addition to
maintenance, to Mata'a, equivalent to at least two
years' maintenance, subject to consideration for
financial status of the husband, 'circumstances of the
divorce and duration of the marriage between the
parties. The husband shall be entitled to pay such
Mata'a in installments.

2. In Irag, under Section VIIl of Law on Divorced Wife's
Right to Residence 1983, it is provided that a suitable
residence should be provided to divorced women by
their husbands, subject to certain specified conditions.
This law was enforced in Iraq on 8 August 1983 by a
decree of the Revolutionary Command Council.

3. In Tunisia, under Section 37(2) of Code of Personal
Status 1956, it is stated that as regards the woman to
be indemnified for material injury in terms of money,
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the same shall be paid to her after the expiry of Iddat
and may be in the form of retention of the matrimonial
home. This indemnity will be subject to revision,
increase or decrease in accordance with the changes
in the circumstances of the divorced wife until she is
alive or until she changes her marital status by
remarrying.

4. In Brunei-Darussalam, under Section 158(3) of the
Religious Council State Custom and Kathis Courts
Enactment 1955, a relevant provision says,

"A woman who has been divorced and who is not
entitled to an order for maintenance under sub-
section (2) may apply to the court of the Kathi
Land that court may, if satisfied that it is just and
proper so to do in view of all the circumstances of
the case, make an order against the former
husband for the payment by him of such sums for
such period as the court considers fit; provided
that no such order shall require the former
husband to pay to his former wife any amount in
excess of one hundred dollars per month."

5. In Turkey; under Section 133 of Turkish Civil Code of

1926, there is a provision for payment of compensation to the
aggrieved spouse in the cases of divorce, if the facts and
circumstances justify it.

In the light of the above precedents, from Muslim countries, it is
obvious that when a husband divorces his wife without her
consent, and without any fault on her part or without any
justification, he shall be liable to pay Mata'a, in addition to the
payment of maintenance for the Iddat period. In the
circumstances, the Secretariat of the Commission takes the
view that the provision of Post-divorce Mataa for wife is justified,
as the same is sanctioned by the Quran and is practiced in
several Muslim countries.

The opinion of the Council of Islamic Ideology and, note of the
Secretariat of the Pakistan Law Commission, again came up for
consideration before the Commission in its meeting on 29 May
1999. The members expressed the view that the Quranic
revelations are neither time- nor space-limited, but universal and
eternal, therefore, there is always a need for fresh ljtihad on
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current and emergent issues, in keeping with the prevailing
conditions of the society. It was further emphasized that Islamic
injunctions speak clearly against injustice and discrimination and
emphasize upon the need helping and supporting the weak and
vulnerable sections of the society. The Commission noted the
Council of Islamic Ideology's proposed draft for the maintenance
of poor and needy relations by the other members of the family,
and in their absence or inability to help, by the State through its
Bait-ul-Mal. The Members expressed the view that there might
be situations when economic or financial assistance may be
desirable for a divorced woman, hence, asked the Secretariat to
carry out a more detailed study of the issue of post-divorce
Mata'a. They asked for the collection of relevant material, both
from within the country and Muslim countries, where such
provisions exist. The Members also asked for obtaining the
views of scholars of various Islamic schools of thought on the
subject, with a view to seeking consensus on the issue.

The Commission in its meeting on 25 - 26 September 1999
again discussed the issue and observed that this provision is
recognized and practiced in several Islamic' jurisdictions, and
may be considered for introduction in Pakistan, where there is
pressing/urgent need for the same. It, therefore, asked the
Secretary PLC to obtain relevant material on the subject from
Islamic countries and present the same before the Commission.

The Secretariat requested for information/material on the subject
from 12 Muslim States namely Algeria, Egypt, Iraq, Syria,
Tunisia, Brunei-Darussalam, Iran, Malaysia, Turkey, Sudan,
Jordan and Morocco. It received replies from some namely,
Egypt, Jordan, and Saudi Arabia. Furthermore, Tahir
Mahmood's book entitled Personal Law in Islamic Countries
contains elaborate description of the subject including the
quantum of and circumstances in which Mata'a is payable. The
Secretariat also asked for views/opinion on the issue from
scholars of Islam. In response, it has received a write up from Dr
Aslam Khakhi, Advocate, and Jurist consult of the Federal
Shariat Court. The learned scholar endorses the viewpoint of the
Secretariat of the Commission and states that Mata'a being an
Islamic obligation can be enforced through legislative
enactment. The opinion of the Council of Islamic Ideology on the
issue is as under:
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Commission’s Deliberations on 18.04.2009

The Law and Justice Commission in its meeting on 18 April,
2009 discussed the working paper “Post Divorce Mata'a for
Wife". The Secretary, LICP explained the proposed amendment
in the light of principles laid down in the Holy Quran. The
Chairman observed that maintenance ordered by the Indian
Supreme Court in Shah Bano case the Muslim community
objected the decision and subsequently the same was set-aside

by an Act of the Parliament, however, by another judgment of
the Court it was made permissible.

The Attorney General for Pakistan observed that Pakistan is
being criticized all over the world for violation of human rights
and supported the proposal by contending that it will rise the
image of the country in the world community and suggesting that
the Mata’a may be made responsible for payment. He also
proposed that Mata'a may also be made permissible to the
wired on her separation by Khula or by Muba'rat. The Chairman
observed that in case of Khula the dissolution of marriage if
takes place by return of marriage benefits given to the wife, the
court may order not to return a certain part of benefit to the
husband as a Mata’a keeping in view the period of wedlock of
the spouse. Prof. Jawwad S. Khwaja stated that he had asked
the students and members of his law department in the Lahore
University of Management Sciences for research material on the
subject but as there was meeting as scheduled on short notice,
therefore, could not consult and as such shown his inability to
dilate upon the issue. He desired that the Agenda of the meeting
shall be sent to the members at least three weeks before the
scheduled meeting and members be asked to submit their
feedback at least one week before the meeting for placing
before the Commission. The Commission agreed with the
proposal. Mr. Sardar Khan advocate observed that the present
Nikah Nama Form may contain a column in this regard and an
amount shall be fixed for the purpose at the time of Nikah. Mrs
Anis Haroon, Chairperson, NCSW observed that the National
Commission on the Status of Women have had services of
consultants and experts and the proposal concerning to rights of
the women may be sent to NCSW for getting their input. The
Chairman observed that it is a time to revisit the provisions of
Muslim Family Laws Ordinance promulgated 50 years ago to
address the changing needs of the society in the light of
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injunctions of Islam. Finding consensus amongst the members
upon the proposal, the Chairman further observed that no time
limit or period may be specified for Mata’a and an interim Mata’'a
may also be awarded like the interim maintenance as provided
by the Law. The Chairman added that the proposed amendment
in the law seems beneficial to the women. The Commission
members approved the draft Bill as under.
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MUSLIM FAMILY LAWS (AMENDMENT) ACT 2009
An
Act

further to amend the Muslim Family Laws Ordinance 1961
WHEREAS it is expedient further to amend the Muslim
Family Laws Ordinance, 1961 (Act VIIl of1961) for the
purpose fo provide financial assistance in the form of Mata'a
to the divorced wife.

It is hereby enacted as follows:

Short title and commencement: This Act may be called the
Muslim Family Laws (Amendment) Act 2009 It shall come into
force at once.

2- Amendment in Section - 2, Ordinance of 1961. In the
said Ordinance, in sub section (2), after clause (b), a new clause
(bb) shall be added, namely:

“(bb) Mata'a means a fair provision in kindness by the husband
according to his means and includes anything in cash or kind
either moveable or immovable.”

3-. Addition of a new Section 9-A, Ordinance 1961
(Act VIII of 1961). In the said Ordinance, after Section-9, a new
Section 9-A, shall be added, namely:

"9-A Mata'a. - Where the marriage is dissolved under
Section 7 or Section 8, other than Khula or Mubbarat,
the wife shall be entitled to Mataa by the husband".

STATEMENT OF OBJECTS AND REASONS

The Bill seeks to amend the Ordinance 1961 (Act VIII of
1961) to entitle a divorced wife to Mata'a by the husband to
save her from destitution as ordained by Holy Quran.
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THE WEST PAKISTAN FAMILY COURTS (AMENDMENT)
ACT, 2009

An
Act

further to amend the West Pakistan Family Courts Act,
1964

WHEREAS it is expedient further to amend the West
Pakistan Family Courts Act, 1964 (XXXV of 1964) for the
expeditious settlement and disposal of claim relating to
Mata’'a by the divorced wife;

It is hereby enacted as follows:

1 Short title and commencement: (1) This Act may be
called the West Pakistan Family Courts (Amendment) Act 2009;
(2) It shall come into force at once.

o Amendment in Schedule, Act No XXXV of 1964. —In

the said Act, in the Schedule after Clause 9, a new clause 10,
shall be added, namely, 10 “Mata’a”

STATEMENT OF OBJECTS AND REASONS

The Bill seeks to amend the Act XXXV of 1964 to empower the
Family Courts to determine the amount of "Mata'a claimed by
the divorced wife from her husband which is his bounded duty.
as ordained by the Holy Quran:



